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JOINT MOTION FOR LEAVE TO FILE MOTIONS FOR ADOPTION OF 
SETTLEMENT AGREEMENT MORE THAN 30 DAYS AFTER CLOSE OF HEARINGS 
 
 

Pursuant to Rule 11.1 of the Commission’s Rules of Practice and Procedure, this motion 

is filed by San Diego Gas & Electric Company (SDG&E) and Southern California Gas Company 

(SCG; collectively referred to hereafter as Applicants), and the Division of Ratepayer Advocates 

(DRA) (collectively referred to hereafter as the Joint Parties) and seeks leave to file motions for 

adoption of settlement agreements more than thirty days after close of hearings.  These 

settlements, presented to the Commission concurrently with this Motion, will fully address the 

Test Year 2008 revenue requirement determination in the Applicants’ above-captioned General 

Rate Case (GRC) proceeding.  SDG&E is concurrently filing a motion for adoption of its 

Settlement Agreement with DRA, and SoCalGas is concurrently filing a motion for adoption of 

its Settlement Agreement with DRA and TURN in this consolidated proceeding. 

Rule 12.1(a) provides that parties may propose a settlement by motion made within 30 

days after the last day of hearing.   Hearings in the above proceeding concluded on September 

13, 2007, thus the settlement agreements are being proposed outside the normal parameters of 
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Rule 12.1(a), with the “hearings + 30 days” date of October 15, 2007.  However, the 

Commission’s Rules shall be liberally construed, as described in Rule 1.2, which provides:  

These rules shall be liberally construed to secure just, speedy, and inexpensive 
determination of the issues presented. In special cases and for good cause shown, the 
Commission may permit deviations from the rules. 
 
The Joint Parties request that the Commission allow this settlement to be proposed more 

than 30 days after the completion of hearings for the reasons mentioned in Rule 1.2, i.e. granting 

the requested relief will allow a just, speedy, and inexpensive determination of the issues 

presented.  The Settlement Agreement resolves or otherwise disposes of all the issues associated 

with Applicants’ test year 2008 revenue requirement.   

The Joint Parties have been under time pressures due to the briefing requirements in the 

GRC, and have been diligently working on negotiating and drafting these Settlement 

Agreements, comparison exhibits, and associated documents in order to present them to the 

Commission as soon as they could be completed.  Given the nature of the GRC proceeding this 

has proven to be a time-consuming and labor-intensive feat.  These factors constitute good cause 

shown for this deviation from the Commission’s Rule 12.1(a). 

The Joint Parties respectfully request and hereby move the Commission for leave to file 

these motions for adoption of settlement agreements more than thirty days after close of 

hearings.  As the Commission did in D.05-03-023 (Applicants’ prior COS proceeding), and as 

ALJ Long granted in response to Greenlining’s motion, this motion should be granted.1   

Background 
Pursuant to D.04-12-015, SDG&E and SCG filed Applications (A.) 06-12-009 and A.06-

12-010, respectively on December 8, 2006.  The assigned ALJ consolidated the applications in 

light of the similarities of the filings, including many of the same witnesses, use of the same 

ratemaking calculations or “models,” and the fact that the two companies are operated in large 

part by the same management.  A Prehearing Conference (PHC) was held on February 9, 2007.  

On February 15, 2007 the Commission issued a companion order instituting investigation (I.) 07-

02-013.   On February 27, 2007 Assigned Commissioner Bohn and ALJ Long issued the Scoping 

Memo. On April 16, 2007 Applicants moved for interim relief in anticipation of a final decision 

                                                           
1 D.05-03-023, mimeo, pp. 6-7.  The Commission has taken similar action in other utility GRCs as well.  See, e.g. 
D.94-12-045, in which an SCE/DRA motion for waiver of the “settlements filed within 30 days after hearing” rule 
(at that time, Rule 51.2) was granted. 
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in these proceedings occurring after the start of the ratemaking test year.   The original schedule 

was modified on May 22, 2007.  Pursuant to that schedule SoCalGas and SDG&E prepared 

supplemental testimony and served it on June 4, 2007.  Notice of the application was by 

publication and posting in public places.  Notice of the hearings was provided in similar fashion.  

Public Participation Hearings (PPHs) were held in numerous locations throughout Southern 

California during May, 2007.  Consistent with DRA’s statutory mandate to represent and 

advocate on behalf of the interests of public utility customers within the jurisdiction of the 

Commission, DRA staff members propounded, and Applicants responded to, voluminous and 

substantial data requests.  DRA's discovery occurred over a period exceeding ten months.  

Eventually, DRA issued its comprehensive reports dated July 6, 2007, which were sponsored by 

approximately two dozen witnesses. In addition, a number of intervenors served testimony in the 

consolidated proceeding.2  Hearings on direct and rebuttal testimony were held beginning mid-

August, 2007.  Evidentiary hearings concluded on September 13, 2007.     

As required by Rule 12.1, prior notice with an opportunity to participate in the settlement 

conference was provided to all parties.  A settlement conference was noticed by Applicants and 

held on July 24, 2007, with a second settlement conference on August 23, 2007.  Continuing 

negotiations were held over the next several months, although they were necessarily “on hold” 

for some time due to resource constraints during evidentiary hearings and briefing.  In late 

November 2007, agreement was reached in principle.  Applicants noticed another settlement 

conference on November 28, 2007.  That settlement conference was held telephonically on 

December 6, 2007.  On December  20, 2007 the Joint Parties executed the attached Settlement 

Agreements.   
This Motion Should Be Granted As These Settlements Are In the Public Interest 

Regardless of Timing 
 

Numerous Commission decisions have endorsed settlements as an “appropriate method 

of alternative ratemaking” and express a strong public policy favoring settlement of disputes if 

they are fair and reasonable in light of the whole record.  See, e.g., D.88-12-083 (30 CPUC 2d 

189, 221-23) and D.91-05-029 (40 CPUC 2d 301, 326).  This policy supports many worthwhile 

goals, including not only reducing the expenses, and conserving scarce Commission resources, 

but also allowing parties to reduce the risk that litigation will produce unacceptable results. D.92-

                                                           
2 Intervenors included Aglet, CCUE, CFBF, CNGVC, FEA, Greenlining, WMA, PCOC, PG&E, SCE, TURN and 
UCAN, UWUA Local 483 and SCGC.   
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12-019 (46 CPUC 2d 538, 553).  This strong public policy favoring settlements supports granting 

the present motion.  Not all the benefits of settlements are time-dependent; and as long as a 

settlement taken as a whole is fair, reasonable, and in the public interest it should be adopted, 

even if it is finalized more than thirty days after hearings.  Another benefit of the Commission 

adopting the settlement is that it would eliminate the burden on the Commission (and the parties) 

of having to deal with applications for rehearing that might be filed by the signatory parties on 

any of numerous issues where one or more of the parties could not accept without an appeal a 

result different than that adopted in the settlement.  “Saving parties or the Commission the time 

or the expense of hearings” is not the only thing to consider in determining if a settled outcome is 

preferable to a litigated one, or if it is in the public interest.  In fact, a settlement at this point in 

time ensures that the settlement is based on a “fully-litigated” record.    

The timing of the negotiation process itself lends credence to the fact that the settlements 

are in the public interest and that this motion should be granted so that the Commission can at 

least consider the merits of the actual settlements.  Following extensive hearings, and therefore 

being completely informed as to the strengths, weaknesses, and nuances of each other’s litigation 

positions, the negotiations took more than one hundred hours to weigh and determine a 

reasonable, mutually acceptable outcome.  In addition, no other parties have such a close 

understanding of the details of the issues at stake here.  The Commission has previously 

recognized this very fact: 

A very important potential advantage of settlements is that the parties themselves 
may be better able than the trier of fact to craft the optimal resolution of a dispute. 
D.92-08-036, Finding of Fact 9. 

Furthermore, the Settlement Comparison Exhibits show that for every FERC account, the 

settled value falls within or below the ranges created by the settling parties’ respective original 

estimates.  Thus, by reviewing the Settlements, the Comparison Exhibits, and the process used to 

arrive at these mutually acceptable outcomes, the Commission may derive substantial assurance 

that the requirements of Rule 12 and Public Utilities Code Section 451 have been met.3   

The Settlements are tough bargains, crafted under the strictures of all the Commission’s 

rules governing procedural and substantive scrutiny of a utility request for rate relief, by parties 

intimately familiar with the utility’s operations, accounting, and duty to provide reliable service 

                                                           
3 Public Utilities Code Section 451 provides, in pertinent part: “All charges demanded or received by any public 
utility, or by any two or more public utilities, for any product or commodity furnished or to be furnished or any 
service rendered or to be rendered shall be just and reasonable.”      
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at reasonable rates.  The fact that parties had already engaged in three weeks of hearings, and 

have thoroughly considered each others arguments and positions through briefing should be 

recognized to have improved the quality and value of the settlement – not diminished it.   

Other factors than “avoiding the time and expense of hearings” have traditionally been 

weighed by the Commission in assessing whether or not a settlement is in the public interest.  

For example, the Commission has looked at the extent to which discovery has been completed, 

the stage of the proceeding, whether the parties had undertaken a thorough review of the issues, 

the experience of counsel, the amount offered in settlement, the presence of a governmental 

participant, the overall strength of applicant’s case, and the relative risks and complexities of the 

litigation. See, e.g., Decision 00-09-037, 2000 Cal. PUC LEXIS 697 (citing Officers for Justice 

v. Civil Service Commission of the City and County of San Francisco (9th Cir. 1982) 688 F. 2d 

615, 625).4  Such criteria are considered whether the settlement is all-party or contested.  D.00-

09-037, id. at *14.  In the present case, discovery and hearings were finished, and the stage of the 

proceeding was as advanced as possible for a settlement – even the briefs are complete.  Parties 

undeniably had undertaken a thorough review of the issues, and the settling parties were 

represented by highly experienced counsel.  The recommended revenue requirement is a 

reasonable amount, as discussed above.  The presence of DRA, Commission staff responsible for 

representing ratepayer interests, as a signatory to the settlements is strongly indicative of the fact 

that they are reasonable and in the public interest.  The overall strength of applicant’s case is a 

fact that can be readily determined by the ALJ and the full Commission based upon the fully 

developed record before it, as can the relative risks and complexities of the litigation.  Applying 

each and every one of these tests, the Commission should determine that these settlements are 

worthy of consideration as being in the public interest, and thus the instant motion should be 

granted.   

Measured against the underlying testimony in this case, and the positions argued in 

briefs, the settlements clearly are in the public interest.  The settlements reflect closely 

considered resolutions of many arguments between the settling parties.  The specific values 

adopted in the settlements for the various FERC accounts are set forth in the Settlements and in 

particular in the Settlement Comparison Exhibits in sufficient detail for the Commission to 

understand and appreciate the reasonableness of the settlements, particularly in the context of the 

                                                           
4 Additional examples of cases citing such factors are D.91-12-043, D.91-10-046, D.91-09-075, D.91-09-069, D.91-
09-069, D.91-07-042, D.90-12-021, D.90-08-046, and D.88-12-083. 
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hearing record. The settling parties spent weeks of effort to assure that the specific amounts 

adopted had a rationale associated with them and reflected the testimony of all the parties. 

Finally, the sponsoring Parties are fairly reflective of the affected interests:  DRA 

represents ratepayers and reviewed comprehensively the Applicants’ requests account by 

account.  DRA is “ideally positioned to comment on the operation of the utility and ratepayer 

perception" as required by D.92-12-019, p. 16.  TURN, a settling party on the SCG agreement, is 

well known to this Commission and advocates on behalf of ratepayers.  The settlement 

agreements are reasonable compromises of the positions of the parties and the outcome is 

"reasonable in light of the whole record, consistent with law, and in the public interest" as 

required by Rule 12.1(e).  Accordingly, the relief requested should be granted.   

 
Conclusion 

 
 For the reasons stated above, the Commission should grant this motion for leave to late 

file.  The Commission has been provided the fullest possible record, by the parties who obtained 

as much information as possible on the strengths and weaknesses of the other’s position in this 

proceeding.  Armed with that record, the Commission can be confident that the time spent 

reaching the settlement agreements was not wasted, but rather accomplishes a mutually 

acceptable outcome of the TY 2008 revenue requirement issues in this proceeding.  

Consequently, the Commission should grant this motion and allow the settling parties to move 

for admission of the settlement agreements.  Counsel for Applicants has been authorized to sign 

this Motion on behalf of the Joint Parties. 

 
Respectfully submitted,  
 
San Diego Gas & Electric Company 
Southern California Gas Company 
 
By:  /s/ Keith W. Melville   

Keith W. Melville  
101 Ash Street 
San Diego, CA 92112 
Tel: 619-699-5039 
Attorney for San Diego Gas & Electric Company 
and Southern California Gas Company 
 

December 21, 2007
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CERTIFICATE OF SERVICE 
 

  I hereby certify that I have this day served a true copy of the foregoing JOINT 

MOTION FOR LEAVE TO FILE MOTIONS FOR ADOPTION OF SETTLEMENT 

AGREEMENT MORE THAN 30 DAYS AFTER CLOSE OF HEARINGS on each party 

named in the official service list for proceeding A.06-12-009, A.06-12-010, and I.07-02-013 by 

electronic service, and by U.S. Mail to those parties who have not provided an electronic 

address.   

Copies were also sent via Federal Express to Commissioner John Bohn and the Assigned 

Administrative Law Judge Douglas M. Long and Carol A. Brown. 

Executed this 21st day of December 2007, at San Diego, California. 
 

      /s/ LISA FUCCI-ORTIZ  
      Lisa Fucci-Ortiz 
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